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Terms of Purchase of Pacoma GmbH  –  hereinafter referred to as Party Ordering  

 
1. Field of Application, Conclusion of Contract, Written 

Form, Secrecy 

1.1. Party Ordering orders exclusively on the basis of its terms  

of order; opposing or deviating terms of the party accepting  
are not recognized by Party Ordering unless the latter has  
explicitly agreed in w riting to the validity of the terms. The  
tacit acceptance of deliveries or performance made or ren-  
dered by the party accepting and payments made by Party  
Ordering do not constitute consent to the opposing condi-  

tions of the party accepting. 
1.2. These terms of order apply only to companies, in 

accordance  w ith section §310, paragraph. 1 of BGB 
[German Civil Code]. 

1.3. These terms of order also apply to all future purchases  
made by Party Ordering. 

1.4. The statutory provisions also apply, as a supplement to   
these terms of order. 

1.5. Each order is to be confirmed by the supplier w ithin 5 work-  
days of receipt of the order. 

1.6. Orders, delivery requests, contracts of all sorts and their  
amendments or extensions are only effective if made in  

w riting. Declarations made by fax, e-mail or other types of  
remote data transfer shall also be regarded as being „made  
in w riting“. No signature is required for observation/safegu-  
arding of the w ritten form. 

1.7. The party accepting must treat the conclusion of contract  
secretly and must not refer in any publications, e.g. in 

adver-  tising material or in reference lists, to any business 
connec-  tions w ith Party Ordering w ithout the prior w ritten 
consent of  Party Ordering. 

1.8. The party accepting must not make information provided by  
Party Ordering available to third parties, unless such infor-  
mation is already generally know n or the party ordering has  

also obtained the information for some other legal and legi-  
timate source. 

2. Passing of Risk, Dispatch, Prices, Incoming Goods, 

Part  Deliveries, Early Delivery, Transfer of Ownership 

2.1. For deliveries involving assembly and/or installation w ork,  

and for w ork-contract-based performance, the risk passes  
w ith acceptance: for deliveries without an assembly or ins-  
tallation component the risk passes to Party Ordering w ith  
their arrival at the point of receipt (delivery address) given  
by Party Ordering. 

2.2. Multiple deliveries and extra performance w ill only be ac-  

cepted by Party Ordering on the basis of the prior w ritten  
consent of Party Ordering. 

2.3. Delivery of goods prior to the order date is only permissible  
w ith the prior approval of Party Ordering. Goods delivered  
too early can be returned to the party accepting at the cost  
and at the risk of the party accepting, or can be stored on  

the premises of  Party Ordering subject to the customary 
sto-  rage rates. Settlement of the invoice w ill be made in 
good  time, on the basis of the agreed delivery date. 

2.4. Delivered goods shall become the property of Party Orde-  
ring at the time of handover. The party accepting guaran-  
tees that no rights of third parties exist (e.g. retention of  

ow nership, right of lien) and to this extent shall exempt and  
indemnify Party Ordering from and for all claims of third 
parties. 

3. Delivery Date, Delay in Delivery, Contract Penalty 

3.1. Dates agreed to are binding. The punctuality of deliveries 

invol-  ving no assembly or installation component is 
determined on  the basis of the date of receipt at the point 
of receipt (delivery  address) given by Party Ordering: the 
punctuality of deliveries 

involving assembly and/or installation w ork, and of w ork-
contract-based performance, is determined on the basis of 
the date  of acceptance-ready completion of the entire 
performance to be  rendered by the party accepting. 

3.2. Without prejudice to the statutory entitlements of Party Orde-  

ring, the party accepting is obliged to notify Party Ordering 
immediately in w riting of any circumstances having occurred, 
or  having been recognized, that seem to make, or w ould 
make,  punctual delivery impossible. 

3.3. In cases of delay in delivery on the part of the party accept-  
ing, Party Ordering is entitled to demand a contract penalty  

of 0.2% of the net value of the order for each calendar day of  
delay, this to amount to no more than 5% of the net value of  
the total order. Fartherreaching statutory entitlements are  
reserved; in the event that these are enforced any con-  tract 
penalty incurred w ill be set off against the damage  claim 
enforced. Party Ordering is entitled to reserve pro-  

nouncement of the contract penalty against the party accep-  
ting for up to ten days after the passing of risk. 

4. Prices, Invoices, Payment, Offsetting, Retention, 

Assignment of Accounts Receivable 

4.1. The agreed prices are f ixed prices and can only be altered if  

w ritten confirmation has been given by Party Ordering. They  
are to be understood as carriage paid to the point of re-  ceipt 
(delivery address) named by Party Ordering or - if  no  such 
address has been named - as carriage paid to the recipient 
w orks, including packaging and transport costs and  transport 
insurance. If, at the fault of the party accepting,  express 

delivery must be made, the resulting additional  costs are to 
be borne by the party accepting.  

4.2. Unless some other agreement has been reached, payments  
are to be made follow ing delivery or acceptance and receipt  
of a proper invoice; w ithin 14 days subject to 3% discount,  or 
w ithin 60 days of delivery, net. Discount deductions are  also 

permissible if  Party Ordering offsets the sums or retains  
appropriate payments because of defects. In cases of re-  
tained payments the payment periods begin after the com-  
plete correction of the defect(s). 

4.3. If the party accepting is required to deliver documents, ope-  
rating instructions or certif ications on materials testing, the  

payment periods for invoices w ill not commence before re-  
ceipt of these documents or certif ications. 

4.4. Payment is not to be understood as recognition of the cor-  
rectness of the invoice nor of the delivery/performance. 

4.5. The party accepting has the right to offset only if  its counter-  
claims have been legally established, are undisputed or  have 

been recognized by Party Ordering. The party accepting is 
entitled to exercise right of retention only if  its counterclaim 
relates to the same contractual relationship or has been 
legally established, is undisputed or is recognized by  Party 
Ordering. 

4.6. The party accepting may only assign claims against Party  

Ordering to a third party if  Party Ordering has agreed to this  
in w riting. 

5. Execution of Deliveries/Performance, Claims Based on  

Defects, Extinction of Claim Due to Lapse of Time 

5.1. The party accepting is obliged to execute or render all deli-  

veries/performance professionally and in accordance with  
the agreed specif ications and to ensure that all such work   
reflects state-of-the-art technology, corresponding to the  
pertinent statutory provisions and the regulations and direc-  
tives of public authorities, professional associations and    
trade associations.     
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5.2. Party Ordering is entitled to demand alterations to the deli-  
vered items/performance even after conclusion of contract,  
provided these are reasonable from the standpoint of the  
party accepting. In the event of such amendments of con-  

tract the effects on both parties, especially as regards cost  
increases or reductions and delivery dates, must be given  
appropriate consideration. 

5.3. Unless some other agreement has been reached in w riting,  
and provided no longer periods are foreseen by law , notice  
of deficits in the delivery item, including the absence of as-  

sured attributes, and quantity discrepancies in the sense of  
section § 377 of HGB [German Commercial Code] w ill be  
regarded as having been made in good time if given w ithin  
tw o weeks of delivery, in the case of recognizable defects,  
and w ithin two weeks of detection, in the case of non-reco-  
gnizable defects. 

5.4. In the event of an obligation in kind, the party accepting be-  
ars the procurement risk, also in view  of the fact that it is  
liable for ensuring that the goods are free of defects, 
w hether  or not it is responsible for such defects in a 
causative sense.  

5.5. In addition to its statutory entitlements as regards claims  

based on defects, Party Ordering is also entitled, in the 
event  of a defect in the delivered product or w ork, after the 
fruitless  expiry of an appropriate period set by it for 
subsequent per-  formance, to correct the defect itself and 
to demand reimbur-  sement of the costs thereby incurred, 
unless the party  accepting is entitled to refuse subsequent 

performance. In  this connection the statutory regulation on 
self-performance  for work contracts (section § 637 of BGB 
[German Civil  Code]) applies for the purchase contract 
accordingly. To  avert an acute risk of considerable 
damage, Party Ordering is  entitled, at the cost of the party 
accepting, to correct the  defect itself, or to have it 

corrected, or to replace the defec-  defective part, even 
w ithout demanding that the party   accepting undertake this 
correction if it is no longer possible,  because of the 
particular urgency of the situation, to notify  the party 
accepting of the defect and the threatening damage  w ith 
the intention of giving the party accepting an opportunity  to 

correct the defect itself. 
5.6. The period of limitation for claims based on defects is 36  

months, unless some other agreement has been reached  
explicitly or the law  foresees a longer period of limitation.  
Claims due to deficient building w ork and to defective 
goods  that are customarily used for buildings and have 

given rise  to the deficiency expire 5 years after acceptance 
of the buil-  ding w ork or delivery of the goods. 

5.7. If the party accepting discharges its duty to make subse-  
quent performance by means ofvreplacement delivery, the  
period of limitation for the replacement product/work begins  
a new , after delivery/acceptance, unless the party 
accepting  has explicitly stated that it w ould make the 

subsequent re-  pairs or substitute delivery solely as an 
obliging measure  to help avoid dispute, or in the interest of 
continuing the sup-  ply relationship. 

6. Packaging 

6.1. The goods must be packed in such a w ay that transport da-  
mage, corrosion and soiling are avoided. Packaging mate-  
rials are only to be used to the extent necessary to satisfy  
this purpose. All packaging used must be environmentally  
acceptable. 

6.2. If, in exceptional cases, Party Ordering is separately char-  

ged for packaging, such sums must be credited to Party Or-  
dering in cases of returned goods. 

7. Product Liability, Exemption and Indemnification 

7.1. If, on the basis of domestic or foreign product liability regu-  
lations, a claim is raised against Party Ordering due to the  

faultiness of one or more of its products, the fault being tra-  
ceable to products provided by the party accepting, Party  
Ordering is entitled to demand compensation for damages  
from the party accepting to the extent that the damage suf-  
fered is due to the products delivered by the party 
accepting. 

7.2. The party accepting is obliged, w ithin the framework of its  
responsibility for its products, to exempt and indemnify 
Party  Ordering from and for damage claims of third parties 
at the  f irst request to do so, and to reimburse Party 
Ordering for  any and all costs incurred by it as a result of, 
or in connec-  tion w ith, a recall action initiated by Party 
Ordering due to  the defective products of the party 

accepting. 

8. Protected Rights 

8.1. The party accepting must ensure that the delivery/service  
items are free of all rights and entitlements of third parties in  

Germany and, to the extent that the party accepting has  
know ledge of this, in the country of destination. 

8.2. The party accepting must indemnify and exempt Party Or-  
dering from and for all claims of third parties in connection  
w ith the violation of protected rights. The parties must mutu-  
ally notify each other immediately of any claim based on  

violation of protected rights raised against either of them. 
8.3. If the contracted use of the delivery/service item is impaired  

by the protected rights of a third party, the party accepting is  
obliged at its ow n cost, on agreement w ith the party awar-  
ding and w ithout prejudice to its other contractual and legal  
obligations, either to acquire the unrestricted right of con-  

tracted use of the delivery/service item from the third party  
authorized to administer these rights, w ithout additional  
costs being incurred by Party Ordering, or to alter those ele-  
ments of the affected products/services such that they no  
longer violate the protected rights of the third party, this  while 
still complying w ith the provisions of contract. 

9. Export Documents, Samples, Items, Tools 

9.1. Samples, manufacturing equipment, tools, profiles, measu-  
ring and testing devices, materials provided, draw ings, stan-  
dard w orksheets, print masters, etc. given to the party  
accepting by Party Ordering remain the property of Party  
Ordering. They must not be used, duplicated or made  
available to third parties by the party accepting for any  

purposes other than those of the contract and must be safe-  
guarded free of charge by the party accepting with the care  
and diligence of a prudent businessman, kept separate from  
other goods in the possession of the party accepting,  marked 
as being the property of Party Ordering, treated with  absolute 
secrecy and returned to Party Ordering after com-  pletion of 

the order w ithout the party accepting having to be  asked to 
do so, or otherw ise at the request of Party Orde-  ring. Articles 
manufactured on the basis of documents provi-  ded by Party 
Ordering must not be made available, given or  sold to any 
third party by the party accepting. 

9.2. Tools, moulds, etc. manufactured for and charged to Party  

Ordering become the property of Party Ordering upon pay-  
ment. They must only be used by the party accepting on  
behalf of Party Ordering. They must be safeguarded by the  
party accepting w ith the care and diligence of a prudent  
businessman and must be maintained free of charged so  that 
they can be used at any time. The party accepting be-  ars 

the risk for property of Party Ordering, such as tools,  moulds, 
etc., in its possession. After the last delivery, all  tools, 
moulds, etc. must be returned to Party Ordering, at  the 
request of the latter, in usable condition. 

10. Place of Performance and Jurisdiction, Choice of Appli-  

cable Law, Contract Language, Partial Invalidity, Data 

Processing 

10.1. Unless some other agreement has been reached, the place  
of performance for the deliveries/services is the point of re-  
ceipt (delivery address) indicated in the order, or if  none is  
indicated, the w orks in Eschw ege. 

10.2. If the party accepting is a full tradesman, a public corporati-  

on or a public-law  fund, the place of jurisdiction is the regis-  
tered address of Party Ordering. Proceedings against the  
party accepting can, how ever, be initiated at the latter‘s own  
general place of jurisdiction.  

10.3. Furthermore, the law  of the Federal Republic of Germany  
shall be applicable to the exclusion of the UN purchase-law  

agreement of 11.04.1980. 
10.4. The contract language is German. Should the contracting  

parties also make use of another language, the w ording of  
the German version has priority. 

10.5. Should one of the provisions of these terms or a part of such  
a provision prove to be invalid, w hether at present or at  some 

future date, the remainder of the provisions, or the  remaining 
part of the provision, shall remain valid. 

10.6. Party Ordering is entitled to process and store data on the   
party accepting, in connection w ith the business relation-  
ship, in compliance w ith the German Data Protection Law. 
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